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UNITED STATES OF AMERICA, ) 
) 
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) 

V. ) 
) 

RONALD E. WEINLAND, ) JURY INSTRUCTIONS 
) 

Defendant ) 

*** *** *** *** 

INSTRUCTION NO.1 

Introduction 

(1) Members of the jury, now it is time for me to instruct you about the law that 

you must follow in deciding this case. 

(2) I will start by explaining your duties and the general rules that apply in every 

criminal case. 

(3) Then, I will explain the elements, or parts, of the crimes that the Defendant is 

accused of committing. 

(4) Next, I will explain the Defendant's position. 

(5) After that, I will explain some rules that you must use in evaluating particular 

testimony and evidence. 
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(6) And finally, I will explain the rules that you must follow during your 

deliberations in the jury room, and the possible verdicts that you may return. 

(7) Please listen very carefully to all of these instructions. 
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INSTRUCTION NO.2 


Jurors'Duties 


(1 ) You have two main duties as jurors. The first one is to decide what the facts 

are from the evidence that you saw and heard here in court. Deciding what the facts are is 

your job, not mine, and nothing that I have said or done during this trial was meant to 

influence your decision about the facts in any way. 

(2) Your second duty is to take the law that I give you, apply it to the facts, and 

decide if the government has proved the Defendant guilty beyond a reasonable doubt. It is 

my job to instruct you about the law, and you are bound by the oath that you took at the 

beginning of the trial to follow the instructions that I give you, even if you personally 

disagree with them. This includes the instructions that I gave you before and during the trial, 

and these instructions. All the instructions are important, and you should consider them 

together as a whole. 

(3) The law-yers have talked about the law during their arguments. But ifwhat they 

said is different from what I say, you must follow what I say. What I say about the law 

controls. 

(4) Perform these duties fairly. Do not let any bias, sympathy or prejudice that you 

may feel toward one side or the other influence your decision in any way. 
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INSTRUCTION NO.3 


Presumption of Innocence, Burden of Proof, Reasonable Doubt 


(1) As you know, the Defendant has pleaded not guilty to the crimes charged in 

the indictment. The indictment is not any evidence at all ofguilt. It is just the formal way 

that the government tells the Defendant what crimes he is accused ofcommitting. It does not 

even raise any suspicion of guilt. 

(2) Instead, the Defendant starts the trial with a clean slate, with no evidence at all 

against him, and the law presumes that he is innocent. This presumption of innocence stays 

with him unless the government presents evidence here in court that overcomes the 

presumption, and convinces you beyond a reasonable doubt that he is guilty. 

(3) This means that the Defendant has no obligation to present any evidence at all, 

or to prove to you in any way that he is innocent. It is up to the government to prove that he 

is guilty, and this burden stays on the government from start to finish. You must find the 

Defendant not guilty unless the government convinces you beyond a reasonable doubt that 

he is guilty. 

(4) The government must prove every element of the crimes charged beyond a 

reasonable doubt. Proofbeyond a reasonable doubt does not mean proofbeyond all possible 

doubt. Possible doubts or doubts based purely on speculation are not reasonable doubts. A 

reasonable doubt is a doubt based on reason and common sense. It may arise from the 

evidence, the lack of evidence, or the nature of the evidence. 
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(5) Proof beyond a reasonable doubt means proofwhich is so convincing that you 

would not hesitate to rely and act on it in making the most important decisions in your own 

lives. If you are convinced that the government has proved the Defendant guilty beyond a 

reasonable doubt, say so by returning a guilty verdict. If you are not convinced, say so by 

returning a not guilty verdict. 

-5

Case: 2:11-cr-00070-DCR-CJS   Doc #: 66   Filed: 06/13/12   Page: 5 of 48 - Page ID#: 373



INSTRUCTION NO.4 


Evidence Defined 


(1 ) You must make your decision based only on the evidence that you saw and 

heard here in court. Do not let rumors, suspicions, or anything else that you may have seen 

or heard outside of court influence your decision in any way. 

(2) The evidence in this case includes only what the witnesses said while they were 

testifYing under oath; the exhibits that I allowed into evidence; and the stipulations that the 

lawyers agreed to. 

(3) Nothing else is evidence. The lawyers' statements and arguments are not 

evidence. Their questions and objections are not evidence. My legal rulings are not 

evidence. And my comments and questions are not evidence. 

(4) During the trial I did not let you hear the answers to some ofthe questions that 

the lawyers asked. I also directed you to disregard some ofthe things that you saw or heard, 

or I struck things from the record. You must completely ignore these things. Do not even 

think about them. Do not speculate about what a witness might have said. This is not 

evidence, and you are bound by your oath not to let it influence your decision in any way. 

(5) Make your decision based only on the evidence, as I have defined it here, and 

nothing else. 
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INSTRUCTION NO.5 


Consideration of Evidence 


(1) You should use your common sense in weighing the evidence. Consider it in 

light of your everyday experience with people and events, and give it whatever weight you 

believe it deserves. If your experience tells you that certain evidence reasonably leads to a 

conclusion, you are free to reach that conclusion. 
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INSTRUCTION NO.6 


Direct and Circumstantial Evidence 

(1) Now, some of you may have heard the terms "direct evidence" and 

"circumstantial evidence." 

(2) Direct evidence is simply evidence like the testimony ofan eyewitness which, 

if you believe it, directly proves a fact. If a witness testified that he saw it raining outside, 

and you believed him, that would be direct evidence that it was raining. 

(3) Circumstantial evidence is simply a chain of circumstances that indirectly 

proves a fact. If someone walked into the courtroom wearing a raincoat covered with drops 

ofwater and carrying a wet umbrella, that would be circumstantial evidence from which you 

could conclude that it was raining. 

(4) It is your job to decide how much weight to give the direct and circumstantial 

evidence. The law makes no distinction between the weight that you should give to either 

one, or say that one is any better evidence than the other. You should consider all the 

evidence, both direct and circumstantial, and give it whatever weight you believe it deserves. 
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INSTRUCTION NO.7 


Credibility of Witnesses 


(1) Another part ofyour job as jurors is to decide how credible or believable each 

witness was. This is your job, not mine. It is up to you to decide ifa witness's testimony was 

believable, and how much weight you think it deserves. You are free to believe everything 

that a witness said, or only part of it, or none of it at all. But you should act reasonably and 

carefully in making these decisions. 

(2) Let me suggest some things for you to consider in evaluating each witness's 

testimony. 

(A) Ask yourself if the witness was able to clearly see or hear the events. 

Sometimes even an honest witness may not have been able to see or hear what was 

happening, and may make a mistake. 

(B) Ask yourself how good the witness's memory seemed to be. Did the 

witness seem able to accurately remember what happened? 

(C) Ask yourself if there was anything else that may have interfered with 

the witness's ability to perceive or remember the events. 

(D) Ask yourself how the witness acted while testifYing. Did the witness 

appear honest? Or did the witness appear to be lying? 

(E) Ask yourself if the witness had any relationship to the government or 

the Defendant, or anything to gain or lose from the case, that might influence the 
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witness's testimony. Ask yourself ifthe witness had any bias, or prejudice, or reason 

for testifying that might cause the witness to lie or to slant the testimony in favor of 

one side or the other. 

(F) Ask yourself ifthe witness testified inconsistently while on the witness 

stand, or if the witness said or did something, or failed to say or do something, at any 

other time that is inconsistent with what the witness said while testifying. If you 

believe that the witness was inconsistent, ask yourself if this makes the witness's 

testimony less believable. Sometimes it may; other times it may not. Consider 

whether the inconsistency was about something important, or about some unimportant 

detail. Ask yourself if it seemed like an innocent mistake, or if it seemed deliberate. 

(G) And ask yourself how believable the witness's testimony was in light 

of all the other evidence. Was the witness's testimony supported or contradicted by 

other evidence that you found believable? If you believe that a witness's testimony 

was contradicted by other evidence, remember that people sometimes forget things, 

and that even two honest people who witness the same event may not describe it 

exactly the same way. 

(3) These are only some of the things that you may consider in deciding how 

believable each witness was. You may also consider other things that you think shed some 

light on the witness's believability. Use your cornmon sense and your everyday experience 
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in dealing with other people. And then decide what testimony you believe, and how much 

weight you think it deserves. 
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INSTRUCTION NO.8 


Number of Witnesses 

(1) One more point about the witnesses. Sometimes jurors wonder ifthe number 

of witnesses who testified makes any difference. 

(2) Do not make any decisions based only on the number of witnesses who 

testified. What is more important is how believable the witnesses were, and how much 

weight you think their testimony deserves. Concentrate on that, not the numbers. 
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INSTRUCTION NO.9 


Lawyers' Objections 


(]) There is one more general subject that I want to talk to you about before I begin 

explaining the elements of the crimes charged. 

(2) The lawyers for both sides objected to some ofthe things that were said or done 

during the trial. Do not hold that against either side. The lavvyers have a duty to object 

whenever they think that something is not permitted by the rules of evidence. Those rules 

are designed to make sure that both sides receive a fair trial. 

(3) And do not interpret my rulings on their objections as any indication of how 

I think the case should be decided. My rulings are based on the rules ofevidence, not on how 

I feel about the case. Remember that your decision must be based only on the evidence that 

you saw and heard here in court. 
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INSTRUCTION NO. 10 


Introduction 


(l) That concludes the part of my instructions explaining your duties and the 

general rules that apply in every criminal case. In a moment, I will explain the elements of 

the crimes that the Defendant is accused of committing. 

(2) But before I do that, I want to emphasize that the Defendant is only on trial for 

the particular crimes charged in the indictment and, with respect to Count 5, the lesser charge 

that I will explain to you. Your job is limited to deciding whether the government has proved 

the crimes charged. 

(3) Also keep in mind that whether anyone else should be prosecuted and 

convicted for these crimes is not a proper matter for you to consider. The possible guilt of 

others is no defense to a criminal charge. Your job is to decide ifthe government has proved 

this Defendant gUilty. Do not let the possible guilt of others influence your decision in any 

way. 
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INSTRUCTION NO. 11 


Separate Consideration-Single Defendant Charged with Multiple Crimes 

(1) The Defendant has been charged with several crimes. The number of charges 

is no evidence ofguilt, and this should not influence your decision in any way. It is your duty 

to separately consider the evidence that relates to each charge, and to return a separate verdict 

for each one. For each charge, you must decide whether the government has presented proof 

beyond a reasonable doubt that the Defendant is guilty of that particular charge. 

(2) Your decision on one charge, whether it is guilty or not guilty, should not 

influence your decision on any of the other charges. 
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INSTRUCTION NO. 12 


The Statute Defining the Offense Charged 


(1) Section 7201 ofTitle 26 ofthe United States Code provides, inpart, that "[a]ny 

person who willfully attempts in any manner to evade or defeat any tax imposed by this title 

or the payment thereof shall" be guilty of an offense against the United States. 
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INSTRUCTION NO. 13 


The Essential Elements of the Offense Charged 

(1) Counts 1-5 of the indictment accuse the Defendant of willfully attempting to 

evade and defeat the payment ofa part ofthe income tax due and owing by him to the United 

States of America for the calendar years 2004-2008 in violation of federal law. For you to 

find the Defendant guilty of willfully attempting to evade and defeat a tax, you must be 

convinced that the government has proved each and every one of the following elements 

beyond a reasonable doubt: 

First, an income tax was due and owing from the Defendant in addition to that 

declared in his income tax return; 

Second, the Defendant made an affirmative attempt, in any manner, to evade or defeat 

this income tax; and 

Third, the Defendant acted willfully in attempting to evade and defeat the tax. 

(2) The burden is always upon the prosecution to prove beyond a reasonable doubt 

every essential element of the crime charged; the law never imposes upon a defendant in a 

criminal case the burden or duty of calling any witnesses or producing any evidence. Ifyou 

are convinced that the government has proved all of these elements, say so by returning a 

guilty verdict on the charge in question. If you have a reasonable doubt about anyone of 

these elements, then you must find the Defendant not guilty of the charge. 
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INSTRUCTION NO. 14 


First Element - Tax Deficiency - Definition 

(1) The first element of attempted evasion of the payment of a tax is a tax 

deficiency or, in other words, a federal income tax due and owing over and above the amount 

oftax reported in the Defendant's tax returns. 

(2) The Defendant is charged with attempting to evade the payment of a specific 

amount of tax due for calendar years 2004, 2005, 2006, 2007 and 2008. Although the 

government must prove a willful attempt to evade a portion of tax, the government is not 

required to prove the precise amount ofadditional tax alleged in the Indictment or the precise 

amount of tax owed. 
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INSTRUCTION NO. 15 


Second Element - Attempt to Evade or Defeat Payment of a Tax - Definition 


(1) The second element of attempted evasion of the payment of a tax is that an 

affirmative act was committed by the Defendant in an attempt to evade and defeat the 

payment of tax due and owing. 

(2) The phrase "attempts in any manner to evade or defeat any tax" involves two 

things: first, the formation of an intent to evade or defeat the payment of a tax; and, second, 

willfully performing some affirmative act to accomplish the intent to evade or defeat that 

payment. 

(3) The phrase "attempts in any manner to evade or defeat any tax" contemplates 

and charges that the Defendant knew and understood that for the calendar years in issue, he 

owed more federal income tax than was shown on his tax return for those years and that he 

tried in some affirmative way to avoid the payment of that additional tax. An omission or 

failure to act is not sufficient to constitute an attempt to evade or defeat the payment oftax, 

instead an affirmative act of evasion is required. 

(4) Therefore, to show that the Defendant "attempt [ ed] in any manner to evade or 

defeat any tax," the government must prove beyond a reasonable doubt that the Defendant 

intended to evade or defeat the payment of taxes due, and that the Defendant also willfully 

performed some affirmative act in order to accomplish his intent to evade or defeat the 

payment of that tax. 
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INSTRUCTION NO. 16 


Third Element - "Willfully" - Definition 

(1) The third element of attempted evasion of the payment of a tax is a proof 

beyond a reasonable doubt that the Defendant acted "willfully" in the attempt to evade or 

defeat the payment of tax due and owing. 

(2) To act "willfully," as used in the tax statutes, means to act voluntarily and 

deliberately and intending to violate a known legal duty. In other words, the Defendant must 

have aeted voluntarily and intentionally and with the specifie intent to do something he knew 

the law prohibited, that is to say, with intent either to disobey or to disregard the law. 

Inadvertent, mistaken or negligent conduct is not sufficient to constitute willfulness. 
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INSTRUCTION NO. 17 


Knowledge of Falsehood or Deliberate Ignorance 

(1) Knowledge may be satisfied by inferences drawn from proof that a defendant 

deliberately closed his eyes to what would otherwise have been obvious to him. 

(2) A defendant's knowledge of a fact may be inferred from willful blindness to 

the existence of the fact. Willful blindness has two basic requirements: (1) the Defendant 

must subjectively believe that there is a high probability that the fact exists, and (2) the 

Defendant takes deliberate action to avoid learning of the fact. A finding beyond a 

reasonable doubt of these two elements would permit an inference of knowledge. 

(3) It is entirely up to you as to whether you find any deliberate closing ofthe eyes 

and the inferences to be drawn from any such evidence. Although knowledge may be 

inferred from the Defendant's behavior, you must still find that he had actual knowledge. 

However, a showing of mistake, negligence, carelessness, recklessness, or even gross 

negligence is not sufficient to support a finding of either willfulness or knowledge. 

(4) The fact ofknowledge may be established by direct or circumstantial evidence, 

just as any other fact in the case. 
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INSTRUCTION NO. 18 


Proof of Knowledge of Contents of Returns 

(1) The fact that an individual's name is signed to a return means that, unless and 

until outweighed by evidence in the case which leads you to a different or contrary 

conclusion, you may find that the filed tax return was in fact signed by the person whose 

name appears to be signed to it. If you find proof beyond a reasonable doubt that the 

Defendant signed his tax return, that is evidence from which you may, but are not required 

to, find or infer that the Defendant had knowledge of the contents of the return. 
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INSTRUCTION NO. 19 


Funds Held in Trust - Definition 


(1) Funds or property held in trust for another are not income to the holder. 

Accordingly, any funds or property held or received by the Defendant in trust for the Church 

and used for church purposes, as well as the interest on those funds, do not constitute income 

to the Defendant. 

(2) Kentucky state law determines the nature of the Defendant's interest in the 

funds and property at issue. F our elements are required to create an oral trust under 

Kentucky law: 

(1 ) an intent to create a trust; 

(2) an ascertainable property or res to be held in trust; 

(3) a sufficiently certain beneficiary of the trust; and 

(4) a trustee who holds and administers the res for the benefit of the 

beneficiary. 

(3) A trust agreement does not have to be in writing. \-Vbether the funds or 

property at issue were held by the Defendant in trust for the Church or whether those funds 

or property were income to the Defendant is a question of fact for you to decide. 

(4) If you find that the funds or property at issue were held by the Defendant in 

trust for the Church, those funds or property were not income to the Defendant. 
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(5) If you find that the funds or property at issue were not held by the Defendant 

in trust for the Church, those funds or property may be considered income to the Defendant. 
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INSTRUCTION NO. 20 


Employer-Provided Automobiles - Definition 

(1 ) You have heard testimony that the Defendant purchased three automobiles. 

The Defendant contends that these automobiles were actually purchased on behalf of the 

Church. 

(2) Payments by an employer for business expenses of an employee are not gross 

income to the employee to the extent that they would be deductible from the employee's 

gross income as business expenses if they were made directly by the employee. This may 

include an automobile (or automobiles) provided to the employee by the employer to the 

extent the automobile( s) are used for business purposes. 
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INSTRUCTION NO. 21 


Taxable Income - Definition 


(1) After detennining the gross income of an individual, the next step in 

detennining the tax due and owing is to calculate the taxable income by subtracting from 

gross income such deductions as the law pennits. That is, an individual is pennitted to 

deduct from gross income all ofthe ordinary and necessary expenses paid or incurred during 

the taxable year in carrying on any trade or business or other profit-seeking endeavor, 

including (but not limited to) salaries paid to employees, rentals for property used in the 

business, and for certain losses, not reimbursed by insurance, incurred in the trade or business 

or other profit-seeking endeavors. 

(2) The amount remaining after subtracting the allowable deductions from gross 

income is tenned adjusted gross income. 
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INSTRUCTION NO. 22 


Definition of Lesser Offense - Failure to File a Return or Pay a Tax 

(l) If you find the Defendant not guilty of the crime alleged in Count 5 of the 

Indictment, or if after making every reasonable effort to reach a unanimous verdict on that 

charge, you find that you cannot agree, then you must go on to consider whether the 

government has proved the lesser charge of failure to file a tax return or to pay a tax under 

26 U.S.C. § 7203. 

(2) The difference between these crimes is that to convict the Defendant of the 

lesser charge of failure to file or pay a tax, the government does not have to prove an 

affirmative act by the Defendant constituting an attempt to evade and defeat the payment of 

that tax. The element of an affirmative act is required for the greater charge, but not the 

lesser charge. 

(3) For you to find the Defendant guilty of the failure to file a federal tax return 

when required to do so under 26 U.S.C. § 7203, the government must prove each and every 

one of the following elements beyond a reasonable doubt: 

(1) that the Defendant was required by law or regulation to file an income 

tax return for the year in question; 

(2) that the Defendant failed to file a tax return at the time required by law; 

and 
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(3) that the Defendant's failure to file the required tax return was "willful" 

as previously defined in these instructions. 

(4) For you to find the Defendant guilty ofthe failure to pay a tax under 26 C.S.c. 

§ 7203, the government must prove each and every one of the following elements beyond a 

reasonable doubt: 

(1 ) that there was a tax deficiency for the year in question; 

(2) that the Defendant failed to pay a tax when due; and 

(3) that the Defendant's failure to pay the tax was "willful" as previously 

defined in these instructions. 

(5) If you are convinced that the government has proved each of these elements, 

say so by returning a guilty verdict on the lesser charge of failure to file a return or pay a tax. 

If you have a reasonable doubt about anyone of these elements, then you must find the 

Defendant not guilty of the lesser charge. 
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INSTRUCTION NO. 23 


Each Tax Year Is Separate 


(l) The Indictment covers a period of five years. Note that each tax year is 

separate, and any alleged willful failure to comply with the requirements of the Internal 

Revenue Code for one year is a separate matter from any such failure to comply for a 

different year. The tax obligations of the Defendant in anyone year must be determined 

separately from the tax obligations in any other year. 
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INSTRUCTION NO. 24 


Charitable Tax-Exempt Organization 

(1) One final word about the tax status and beliefs of the Church. As the 

Indictment states, you are instructed that, at all times relevant herein, the Church was a tax

exempt organization under 26 U.S.C. 501(c)(3). As such, the law does not require the 

Church to pay taxes or file tax returns. The 501 (c )(3) tax-exempt status ofthe Church is not 

subject to dispute or debate in this case, and is not a matter for you to decide. In addition, 

the First Amendment to the United States Constitution prohibits you from making any 

determinations ofthe legitimacy and appropriateness ofthe Church's beliefs or practices, or 

of its tax status under the law. 
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INSTRUCTION NO. 25 


Defense Theory - Good Faith 

The defense maintains that the Defendant acted in good faith in the reporting of his 

personal income and the payment of his income taxes. The good faith of the Defendant is 

a complete defense to all the charges set out in the Indictment because good faith on the part 

of the Defendant is, simply, inconsistent with a willful attempt to evade or defeat the 

payment of taxes owed. 

(2) While the term "good faith" has no precise definition, it means, among other 

things, an honest belief or opinion that is subjectively held, a lack of malice, and an intent 

to perform all lawful obligations. 

(3) A person who acts on a belief or an opinion honestly held is not punishable 

under the tax laws merely because the honest belief or opinion turns out to be inaccurate, 

incorrect, unreasonable, or wrong. The tax laws subject to criminal punishment only those 

people who willfully fail to account for or pay taxes owed. An honest mistake in judgment 

or an honest error in management does not rise to the level of criminal conduct. 

(4) In determining whether or not the Government has proved that the Defendant 

willfully attempted to evade or defeat the payment of taxes owed or whether the Defendant 

acted in good faith, you must consider all ofthe evidence received in this case bearing on the 

Defendant's state of mind. 
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(5) The burden ofproving good faith does not rest with the Defendant because the 

Defendant does not have any obligation to prove anything in this case. It is the government's 

burden to prove to you, beyond a reasonable doubt, that the Defendant acted willfully and 

without good faith. 
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INSTRUCTION NO. 26 


Defense Theory - Reliance on Others 


(1) There has been evidence showing that the Defendant relied upon his wife, 

Laura Weinland, and others to insure that his personal and business expenses were properly 

calculated, that his income was properly reported, that his tax returns were properly prepared 

and filed, and that his taxes were paid. Lack of willfulness may be shown by evidence that 

omissions of income, if there were any omissions in the filing or payment, were caused by 

the mistakes, actions or inactions of persons other than the Defendant. However, if the 

Defendant willfully failed to provide those individuals with all of the information necessary 

to properly calculate his personal, business and charitable income and expenses, to properly 

report his income or to properly prepare his tax returns, he cannot avoid responsibility for the 

contents of the tax returns. Nor is the Defendant relieved of responsibility ifhe knew that 

a tax return was false at the time it was signed. 
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INSTRUCTION NO. 27 


Defendant's Testimony 


(1) You have heard the Defendant testify. Earlier, I talked to you about the 

"credibility" or the "believability" of the witnesses. And I suggested some things for you to 

consider in evaluating each witness's testimony. 

('2). You should consider those same things In evaluating the Defendant's 

testimony. 
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INSTRUCTION NO. 28 


No Adverse Inference as a Result of Religious Beliefs 

(1) You have heard testimony concerning certain beliefs and doctrine of the 

Church ofGod - Preparing for the Kingdom ofGod. For example, you have heard testimony 

explaining the Church's spiritual beliefin a hierarchical structure ofchurch government and 

the Defendant's position in that governance structurc. The Constitution ofthe United States 

guarantees religious bodies the power to decide for themselves, free from government 

interference, matters of church government as well as those of faith and doctrine. In 

performing your duties as a juror you are not permitted to evaluate the truth or falsity ofany 

ofthe stated doctrine and beliefs of the Church of God - Preparing for the Kingdom of God. 

The truth or falsity of such doctrine and beliefs is not at issue here. 
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INSTRUCTION NO. 29 


Opinion Testimony 


(1) You have heard the testimony of IRS Special Agent Susan Palmisano, IRS 

Revenue Agent Kenton Pillow, and David P. Schoepf, who each testified as an opinion 

witness. 

(2) You do not have to accept these opinions. In deciding how much weight to 

give it, you should consider the witness's qualifications and how he or she reached his or her 

conclusions. Also consider the other factors discussed in these instructions for weighing the 

credibility of witnesses. 

(3) Remember that you alone decide how much ofa witness's testimony to believe, 

and how much weight it deserves. 
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INSTRUCTION NO. 30 


Witness Testifying to Both Facts and Opinions 

(1 ) You have heard the testimony ofSpecial Agent Susan Palmisano, who testified 

to both facts and opinions. Each of these types of testimony should be given the proper 

weight. 

(2) As to the testimony on facts, consider the factors discussed earlier in these 

instructions for weighing the credibility of witnesses. 

(3) As to the testimony on opinions, you do not have to accept Special Agent 

Palmisano's opinion. In decided how much weight to give it, you should consider the 

witness's qualifications and how he reached his conclusions, along with the other factors 

discussed in these instructions for weighing the credibility of witnesses. 

(4) Remember that you alone decide how much ofa witness's testimony to believe, 

and how much weight it deserves. 
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INSTRUCTION NO. 31 


Exculpatory Statements - Later Proved False 

(1) Statements knowingly and voluntarily made by Defendant upon being informed 

that a crime had been committed or upon being accused of a criminal charge, may be 

considered by the jury. 

(2) When a defendant voluntarily offers an explanation or voluntarily makes some 

statement tending to show his innocence and it is later shown that the defendant knew that 

the statement or explanation was false, the jury may consider this as showing a consciousness 

of guilt on the part of Defendant since it is reasonable to infer that an innocent person does 

not usually find it necessary to invent or fabricate an explanation or statement tending to 

establish his innocence. 

(3) Whether or not evidence as to a defendant's explanation or statement points 

to a consciousness ofguilt on his part and the significance, if any, to be attached to any such 

matters is exclusively within the province of the jury as the sale judges of the facts of this 

case. 

(4) In your evaluation of evidence of an exculpatory statement shown to be false, 

you may consider that there may be reasons - fully consistent with innocence - that could 

cause a person to give a false statement showing his innocence. Fear of law enforcement, 

reluctance to become involved, and simple mistake may cause a person who has committed 

no crime to give such a statement or explanation. 
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INSTRUCTION NO. 32 


Secondary-Evidence Summaries Admitted in Evidence 


(l) During the trial, you have seen or heard summary evidence in the form of 

charts or similar material. This summary was admitted in evidence, in addition to the 

material it summarizes, because it may assist you in understanding the evidence that has been 

presented. 

(2) But the summary itself is not evidence of the material it summarizes, and is 

only as valid and reliable as the underlying material it summarizes. 
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INSTRUCTION NO. 33 


Introduction 

(1) That concludes the part ofmy instructions explaining the rules for considering 

some of the testimony and evidence. Now let me fmish up by explaining some things about 

your deliberations in the jury room, and your possible verdicts. 

(2) The first thing that you should do in the jury room is choose someone to be 

your foreperson. This person will help to guide your discussions, and will speak for you here 

in court. 

(3) Once you start deliberating, do not talk to the jury officer, or to me, or to 

anyone else except each other about the case. If you have any questions or messages, you 

must write them down on a piece ofpaper, sign them, and then give them to the jury officer. 

The officer will give them to me, and I will respond as soon as I can. I may have to talk to 

the lawyers about what you have asked, so it may take me some time to get back to you. Any 

questions or messages normally should be sent to me through your foreperson. 

(4) One more thing about messages. Do not ever write down or tell anyone how 

you stand on your votes. For example, do not write down or tell anyone that you are split 

6-6, or 8-4, or whatever your vote happens to be. That should stay secret until you are 

finished. 
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INSTRUCTION NO. 34 


Experiments, Research, and Investigation 

(1) Remember that you must make your decision based only on the evidence that 

you saw and heard here in court. Do not try to gather any information about the case on your 

own while you are deliberating. 

(2) F or example, do not conduct any experiments inside or outside the jury room; 

do not bring any books, like a dictionary, or anything else with you t6 help you with your 

deliberations; do not conduct any independent research, reading or investigation about the 

case; and do not visit any of the places that were mentioned during the trial. 

(3) Make your decision based only on the evidence that you saw and heard here 

in court. 
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INSTRUCTION NO. 35 


Unanimous Verdict 

(1 ) Your verdict, whether it is guilty or not guilty, must be unanimous. 

(2) To find the Defendant guilty, every one ofyou must agree that the government 

has overcome the presumption of innocence with evidence that proves his guilt beyond a 

reasonable doubt. 

(3) To find him not guilty, every one of you must agree that the government has 

failed to convince you beyond a reasonable doubt. 

(4) Either way, guilty or not guilty, your verdict must be unanimous. 
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INSTRUCTION NO. 36 


Duty to Deliberate 


(1) Now that all the evidence is in and the arguments are completed, you are free 

to talk about the case in the jury room. In fact, it is your duty to talk with each other about 

the evidence, and to make every reasonable effort you can to reach unanimous agreement. 

Talk with each other, listen carefully and respectfully to each other's views, and keep an 

open mind as you listen to what your fellow jurors have to say. Try your best to work out 

your differences. Do not hesitate to change your mind ifyou are convinced that other jurors 

are right and that your original position was wrong. 

(2) But do not ever change your mind just because other jurors see things 

differently, or just to get the case over with. In the end, your vote must be exactly that 

your own vote. It is important for you to reach unanimous agreement, but only ifyou can do 

so honestly and in good conscience. 

(3) Noone will be allowed to hear your discussions in the jury room, and no record 

will be made of what you say. So you should all feel free to speak your minds. 

(4) Listen carefully to what the other jurors have to say, and then decide for 

yourself if the government has proved the Defendant guilty beyond a reasonable doubt. 
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INSTRUCTION NO. 37 


Punishment 


(1) Ifyou decide that the government has proved the Defendant guilty, then it will 

be my job to decide what the appropriate punishment should be. 

(2) Deciding what the punishment should be is my job, not yours. It would violate 

your oaths as jurors to even consider the possible punishment in deciding your verdict. 

(3 ) Your job is to look at the evidence and decide if the government has proved 

the Defendant guilty beyond a reasonable doubt. 
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INSTRUCTION NO. 38 


Verdict Form 

(1) I have prepared a verdict form that you should use to record your verdict. 

(2) Ifyou decide that the government has proved the charges against the Defendant 

beyond a reasonable doubt, say so by having your foreperson mark the appropriate place on 

the form. Ifyou decide that the government has not proved the charges against him beyond 

a reasonable doubt, say so by having your foreperson mark the appropriate place on the form. 

Your foreperson should then sign the form, put the date on it, and return it to me. 
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INSTRUCTION NO. 39 


Verdict Limited to Charges Against This Defendant 


(1) Remember that the Defendant is only on trial for the particular crimes charged 

in the Indictment and the lesser charge that I described. Your job is limited to deciding 

whether the government has proved the crimes charged or a lesser charge. 
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INSTRUCTION NO. 40 


Court Has No Opinion 

(1) Let me finish up by repeating something that I said to you earlier. Nothing that 

I have said or done during this trial was meant to influence your decision in any way. You 

decide for yourselves ifthe government has proved the Defendant gUilty beyond a reasonable 

doubt. 
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INSTRUCTION NO. 41 


Jurors' Notes 


(1) Remember that ifyou elected to take notes during the trial, your notes should 

be used only as memory aids. You should not give your notes greater weight than your 

independent recollection of the evidence. You should rely upon your mvn independent 

recollection of the evidence or lack of evidence and you should not be unduly influenced by 

the notes of other jurors. Notes are not entitled to any more weight than the memory or 

impression of each juror. 

(2) Whether you took notes or not, each of you must form and express your own 

opinion as to the facts of the case. 

-48

Case: 2:11-cr-00070-DCR-CJS   Doc #: 66   Filed: 06/13/12   Page: 48 of 48 - Page ID#: 416


